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MAURICE BASKIN, ESQ.

 General Counsel to ABC
 At Littler Law Firm in DC
 30 years advising members and

chapters on union issues
 Has won lawsuits against 

union pressure tactics
 mbaskin@littler.com
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TODAY’S AGENDA

 Define the problem – bannering and 
related union pressure tactics

 Explain the law relating to this issue

 Communications strategies to counter 
bannering

 Highlight the resources available to help

WHAT IS BANNERING?
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BANNERING …
◦ IS NOT NEW 

◦ IS USUALLY PART OF A CAMPAIGN OF MANY UNION TACTICS 
(letters, handbills, pickets, “corporate campaigns”)

◦ IS OFTEN LEGAL, BUT NOT ALWAYS

◦ HAS NOT SUCCEEDED IN REVERSING UNION DECLINES

◦ CAN BEST BE RESISTED BY A COMBINATION OF COUNTER-
TACTICS (legal, communications, counter-PR)

RELATED TACTICS:PICKETING


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RELATED TACTICS:
HANDBILLING

MASS PICKETING OR VIOLENCE
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THE “RAT”

WHAT UNION “STREET ACTIVITY” IS LEGAL?

 HANDBILLING 
- Peacefully handing out truthful fliers on public
property. 

 INFORMATIONAL PICKETING 
- Patrolling across entrances with or without 
signs, so long as they do not interfere with the 
rights of neutral parties, such as customers, 
other contractors, and the public. 
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WHAT UNION “STREET ACTIVITY” IS 
ILLEGAL?

 Trespass on private property (except California?)
 False and defamatory statements 
 Mass demonstrations, blocking entrances, or 

similar disruptive conduct  
 "Secondary" picketing, i.e., coercing neutral 

customers/contractors (including noisy and 
residential picketing sometimes)

 Picketing with organizational intent for more than 
30 days without filing an election petition.

 Violence

HOW DOES BANNERING FIT IN?

 Normally less “confrontational” than 
picketing, and therefore less effective

 But stationary banners are subject to 
fewer legal restrictions than picketing, so 
banners can sometimes draw more 
attention
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DOES IT WORK?
 Union membership keeps dropping.

 But some unions apparently think it helps them 
– they keep doing it – while other unions don’t 
like it.

 Customers certainly do not like it.

 Combined with other pressure tactics, 
bannering has hurt targeted contractors in 
some parts of the country.

BANNERING AND THE LAW

 NLRB and the courts have so far declared 
bannering alone to be usually legal

 But “confrontational” bannering against 
neutrals, combined with other tactics, has 
been successfully challenged in court
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RECENT CASES

 Fidelity Construction v. Carpenters (11th Cir. 2012) (jury verdict 
against coercive union activity, including bannering)
 BE&K v. NLRB (US 2002) (First Amendment protects suits 

against unions)
 Eliason & Knuth (NLRB 2010) (upheld bannering)
 North Star (NLRB 2011) (another bad decision)
 Roundy’s (NLRB pending) (what is “discriminatory” access?)
 Sheet Metal Workers v. NLRB (DC Cir. 2009) (bad “Grim 

Reaper” case)
 Ralph’s Groceries (Cal. 2013) (pro-union state law enforced)

LEGAL DO’S AND DON’T’S

 Do enforce no-trespassing rules (know your property rights)

 Don’t discriminate

 Do maintain incident reports/logs – Notify senior management

 Do create special entrances and/or work times for picketed 
contractor employees (“reserved gates”)

 Be careful with cameras

 Notify the police and consider increased security

 File NLRB charges against illegal activity

 Sue in court if there is proof of slander, boycott damages, or RICO 
violations
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THE BEST LEGAL STRATEGIES
 SUITS FOR DEFAMATION

 SUITS FOR SECONDARY BOYCOTT DAMAGES

 NLRB CHARGES (narrowly drafted)

 CHALLENGE THE BANNERING “PLUS” ACTS 
(reserve gates still help)

 BUT SUING THE UNION SHOULD BE THE 
LAST RESORT (good faith basis)

ABC LEGAL RESOURCES

 Practical Labor Law Handbook

 Chapter attorney network

 Construction Legal Rights Foundation 
(CLRF)

 mbaskin@littler.com
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IF THE LAW CAN’T HELP YOU: 
WINNING THROUGH COMMUNICATIONS

 Communicating with the owners, the 
media, and the public at large 

 Combining legal and communications 
tactics

 How ABC can help 
◦ shameonunionbanners.com
◦ ABC National Bannering Resource Guide

COMMUNICATIONS STRATEGIES

 Targets:
1. Project owner and others in your 

community – “Take The Pledge To Support 
Open Competition”

2. Local media
3. The Community at large
4. The Union
5. Employees
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WHAT IS THE MESSAGE?
 The union has a hidden agenda – they want to 

take work away from good people.
 The union demonstrators are (usually) not 

construction workers; they are often homeless 
people being exploited by the union

 The targeted contractor pays fair wages and 
benefits and employs local residents

 The contractor’s workers are not on strike – they 
are working and glad of it

 The union contractors cant do the job as well
 If the union tactics win – the public will lose

Shameonunionbanners.com
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ABC Bannering Resource Guide

“Just the Facts” 
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Examples of Positive Bannering
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Examples of Counter- Bannering

Examples of Counter-Bannering
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Media Outreach
 Local media can be your most important ally in confronting union 

bannering.
 Subject to contractor’s comfort level with additional exposure of the 

union banner.
 Types of outreach:

◦ Op-eds and letters to the editor 
◦ Editorial board meetings; TV News
◦ Paid advertising
◦ Social media (Blogs, Facebook, etc)
◦ Links to good stories/videos exposing bannering

ONE MORE CHECKLIST FOR RESPONDING 
TO BANNERING AND RELATED TACTICS

 Make sure your house is in order
 Show your customers that you are responding
 Prepare a communications plan
 Explore all legal avenues with experienced 

counsel
 Cover all the bases: owners, employees, the 

public
 ABC can be your support group. Get help from 

your friends
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Resources
 ABC National and chapters can help educate 

construction users and local media.
◦ ABC National staff (conlin@abc.org; 

brubeck@abc.org)
◦ Shameonunionbanners.com
◦ Sample media campaigns
◦ Case law and the Construction Legal Rights 

Foundation
◦ Sample letters to owners, general public, 

employees

What else can ABC do to help?

 Information is being shared throughout 
the country

 Court actions are being pursued

 GIVE US YOUR IDEAS


